Circular No = 100 /7 2023

Date: 10-10-2023

KEA RAISES CONCERN ON TERMS OF REFERENCE UNDER
SECTION 10 (1) OF THE I D ACT WITH GOVERNMENT OF
KARNATAKA

The Association has come across orders of reference made by Government of
Karnataka for adjudication on industrial disputes in respect of charter of
demands raised by the trade unions on the management of industrial

establishments.

It is the well settled principle of law the burden lies on the party who sets up
the plea is required to establish that he is entitled to the relief sought by him.
Accordingly, burden of proof is on the trade unions who have raised the

exorbitant demand without any justification.

However, the Government is putting the burden on the management to prove

negative.

The Association has, therefore, raised its concern with the Government. A copy
of the KEA letter dated 10-10-2023 is enclosed.

For KARNATAKA EMPLOYERS’ ASSOCIATION

Sd/
[B C Prabhakar]
President
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B.C. Prabhakar, A, BL,

President

Date:10.10.2023

Secretary

Government of Karnataka
Department of Labour
Vikasa Soudha

Bengaluru 560001

Dear Sir,

Sub: Reference under Section 10(1) of the Industrial Disputes
Act of Dispute Between the Workmen of Wipro Kawasaki
Precision Machinery Pvt Ltd Represented by Wipro Kawasaki
Precision Machinery Pvt Ltd Workers Union and the
Management of the Company

Ref: Notification Number LD-IDM/533/2023/LD.DO.6.L.S
Dated 11.09.2023

1. The Association refers to the above notification dated

11/12.09.2023 of the Government of Karnataka wherein a dispute
raised by the workmen’s Trade Union on the charter of demands
has been referred to for adjudication. The terms of reference read
as under:
“Whether the Management of the Wipro Kawasaki Precision
Machinery Pvt Ltd No.15, 35 & 37 Kumbalgodu Industrial Area,
Kumbalgodu Village, Kengeri Hobli Bengaluru - 560074 is justified
in not acceding to the charter of demands raised by the President,
Wipro Kawasaki Precision Machinery Employees Union?

If not, what is the relief the workmen are entitled to?”



Copy of the notification dated 11/12.09.2023 along with
Annexure-1 to the notification is enclosed. The perusal of the
above terms of reference would show that the burden of proof has
been wrongly placed on the management. Imposing such burden
on the management is not in accordance with law. It is the well
settled principle of law the burden lies on the party who sets up
the plea is required to establish that he is entitled to the relief
sought by him. In the case on hand, the workmen through their
union had placed exorbitant demands without any rationale
/justification for each of the demands. The management after due
consideration and discussion with the union bilaterally and
subsequently before the conciliation officer maintained that
demands made by the union are beyond the paying capacity of
the management and the unit does not have the capacity to bear
the additional financial liabilities. It is the union which has placed
the exorbitant demands and the burden of establishing the same
is on the union itself. The term of reference imposes the burden
of proof on the management to justify as to why they did not
consider the charter of demands submitted by the union. The
terms of reference are, therefore, against the well settled legal
principles of catena of decisions of the court. A few of the
decisions are quoted below:
2.1. The Hon’ble Supreme Court in the case of Amar
Chakravarthy Vs. Maruti Suzuki (1) Ltd 2010 14 SCC
471.
“In our opinion, in light of the settled legal position on the
point, the judgment of the High Court is clearly
indefensible. Whilst it is true that the provisions of the
Evidence Act, 1872 per se are not applicable in an
industrial adjudication, it is trite that its general principles
do apply in proceedings before the Industrial Tribunal or

the Labour Court, as the case may be. (See: Municipal



Corporation, Faridabad Vs. Siri Niwas). In any proceeding,
the burden of proving a fact lies on the party that
substantially asserts the affirmative of the issue, and not
on the party who denies it.”

2.2. In the case of Workmen of Nilgiris Co-Operative
Marketing Society Ltd Vs. State of Tamil Nadu and
Others 2004 AIR SC 1639 it has been held as under:

"BURDEN OF PROOF:

It is a well-settled principle of law that the person who
sets up a plea of existence of relationship of employer and
employee, the burden would be upon him.

In N.C. John Vs. Secretary Thodupuzha Taluk Shop and
Commercial Establishment Workers' Union and Others
[1973 Lab. I.C. 398], the Kerala High Court held:

"The burden of proof being on the workmen to establish
the employer- employee relationship an adverse inference
cannot be drawn against the employer that if he were to
produce books of accounts they would have proved
employer-employee relationship.”

In Swapan das Gupta and Others Vs. The First Labour
Court of West Bengal and Others [1975 Lab. 1.C. 202] it
has been held:

"Where a person asserts that he was a workmen of the
Company, and it is denied by the Company, it is for him
to prove the fact. It is not for the Company to prove that
he was not an employee of the Company but of some
other person.”
Reverting to the case on hand, the workmen had submitted the
charter of demands which was exorbitant. The workmen have not
given any rationale / justification in support of the demands. On
the contrary, the management had made it very clear that such
exorbitant demand is beyond the paying capacity of the company
and if such exorbitant demands are accepted, it would not only
make the unit unviable but would put the employment of the

employees at stake.



4. Considering the above proposition of law laid down in catena of
judgments, the reference made by the Government putting the
burden on the management to prove in negative is not correct. If
the terms of reference are not in accordance with law, it may only
result in avoidable litigation by either of the parties. Thus, the
matter would get prolonged if it is held up on account of the further
litigation with regard to the terms of reference itself.

5. The Association, therefore, request the Government to ensure that
the terms of references are appropriately worded in accordance
with the settled principles of law so that the adjudication
proceedings which affect industrial production and peace are not

held up in avoidable litigation.

For Karnataka Employers’ Association

B. C ’P’}m%a‘.%}‘a

B.C. Prabhakar
President
Mob: 98440 33348













































































